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American Bar Association

To:  Members of the Bench, Bar and Academia

From: Gregory P. Joseph and Barry F. McNeil
Co-Chairs, Task Force on Electronic Discovery
ABA Section of Litigation

Re:  Electronic Discovery Standards — Draft Amendments to ABA Civil
Discovery Standards

Date: November 17, 2003

In August of 1999, the American Bar Association House of
Delegates adopted Civil Discovery Standards to address practical aspects of the
discovery process that are not covered by state or federal rules of procedure. Two
of the Standards (Nos. 29 and 30) addressed Electronic Discovery.

In the four years since the adoption of the Civil Discovery Standards,
the issues surrounding Electronic Discovery have exploded. In light of these
developments, Patricia Lee Refo, the Chair of the Section of Litigation, appointed a
Task Force to reexamine the Standards insofar as they pertain to Electronic
Discovery. The members of the Task Force include lawyers from large firms and
small, plaintiffs’ and defense counsel, inhouse and outside lawyers, a state Supreme
Court justice, and technical experts.

Enclosed is a copy of the public-comment draft of the Task Force’s
proposed amendments to the Civil Discovery Standards. We are soliciting
comments from distinguished judges, lawyers and academics from around the
country. A summary of the amendments follows:

Existing Standard 29 — Preserving and Producing Electronic
Information. Existing Standard 29 has been modified in three ways. First, it has
been stripped of language suggesting that it was taking a position as to substantive
legal doctrines (the Standards were not intended to replace existing rules or statutes
but rather to complement them). Second, a checklist of sources of electronic data
and discovery has been added as an aid to practitioners and judges. Third, the
factors for the court to consider in determining whether to order production, or to
allocate costs, has been expanded.



Existing Standard 30 — Using Technology to Facilitate Discovery.
Existing Standard 30 has been modified in two ways — first, to clarify that subdivision (a)
applies to production in electronic form of discovery materials not stored electronically, and,
second, to convert what was previously an option into a presumption that written discovery
requests or responses should be provided to opponents unless the parties have agreed
otherwise.

New Standard 31 — Effective Use of Discovery Conferences. Draft
Standard 31 focuses on effective use of discovery conferences to deal with electronic
discovery issues. Draft Standard 31(a) specifies several categories of electronic discovery
related matters that the parties should confer about at an initial discovery conference. Draft
Standard 31(b) identifies additional issues for the parties to discuss at “meet-and-confer”
conferences when they are focusing on specific discovery demands and objections.

New Standard 32 — Attorney-Client Privilege and Attorney Work
Product. Draft Civil Discovery Standard 32 deals with privilege and work product concerns.
It applies in the common situation in which electronic data must be extracted for production
by an IT expert not employed by the producing party. It suggests three alternate routes to
ameliorate waiver concerns, and recommends procedures to implement them.

New Standard 33 — Technological Advances. Draft Standard 33
recognizes that there are emerging new technologies that may not be electronically based. It
provides that, to the extent that information is stored other than electronically (or in hard
copy), it is intended that Standards 29-32 may be consulted with respect to discovery of such
information, with appropriate modifications for differences in storage media.

The Task Force welcomes public comment on these proposed amendments to
the ABA Civil Discovery Standards. It is the goal of the Section of Litigation to bring them
to the House of Delegates, in final form, for approval in August 2004. Your observations are
welcome.

Please forward any comments to either of the Co-Chairs or to any member of
the Task Force (please feel free to use email).

Task Force Co-Chairs:

Gregory P. Joseph Barry F. McNeil

Gregory P. Joseph Law Offices LLC Haynes and Boone, LLP

805 Third Avenue, 31st Floor 901 Main Street, Suite 3100

New York, New York 10022 Dallas, Texas 75202-3789

Phone: (212) 407-1210 Phone: (214) 651-5580

Fax: (212)407-1280 Fax: (214)651-5940

Email: gjoseph{@josephnyc.com Email: meneilb@haynesboone.com



Task Force members:

Dale M. Cendali (dcendali@omm.com)
Amor A.Esteban (amor.esteban@dbr.com)
Brett Hart (bhart@saralee.com)

Amy J. Longo (alongo@omm.com)
Michael P. Lynn (mlynn@lynnllp.com)
Patricia Lee Refo (prefo@swiaw.com)
Benjamine Reid (breid@carltonfields.com)
Gary C. Robb (ger@robbrobb.com)

John W. Robinson (jrobinso@fowlerwhite.com)
Stephen A. Saltzburg (ssaltz@law.gwu.edu)
Timothy J. Thomason (tim.thomason@mwmf{.com)
Hon. Dale Wainwright, Texas Supreme Court



CIVIL. DISCOVERY STANDARDS*

AUGUST 1999

[NOVEMBER 2003 DRAFT AMENDMENTS TO
ELECTRONIC DISCOVERY STANDARDS]

*
The Standards, which appear in bold face type, were adopted as ABA policy in August 1999.
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IV. DOCUMENT PRODUCTION

10. The Preservation of Documents. When a lawyer who has been retained to
handle a matter learns that litigation is probable or has been commenced, the
lawyer should inform the client of its duty to preserve potentially relevant
documents and of the possible consequences of failing to do so.

[This Standard is unchanged but is referenced in Standard 29(a)(i), infra,]



Vill. TECHNOLOGY

29. Preserving and Producing Electronic Information.

a. Duty to Preserve Electronic Information.

=

A party's duty to take-reasonable-steps-fo-preserve potentially

relevant documents, described in Standard 10 above, also
applies to information contained or stored in an electronic

medlum or format»—meludmg%emputemml-pmcessmg

f. Back r di r r tems;

i riv

i Internet data; and
| p | digital istant
[Former Standard 29(a)(ii) has been renumbered 29(b)(i)]




Discovery of Electronic Information.
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absence of such clarity, a request for “documents" should
ordinarily be construed as also asking for information
contained or stored in an electronic medium or format:_unless
otherwise stated in a requ Formerly, Standard 29(a)(ii

A party may-ask-should consider asking for the production of

electronic information in hard copy, in electronic form orin
both forms. A party mayshould also consider asking for the
production of ancillary electronic information that relates to
relevant electronic documents, such as information that would
indicate (a) whether and when electronic mail was sent or
opened by its recipient(s) or (b) whether and when information
was created and/or edited. A party should also may-consider
requesting the software necessary to retrieve, read or interpret

electronic information._A who pr information in
electronic form ordinarily need not also produce hard copy to
information i is identi

In resolving a motion seeking to compel or protect against the
production of electronic information or related software, or to
allocate the costs of such discovery, the court should
consider such factors as (a) the burden and expense of the
discovery, considering among other factors the total cost of
production compared to the amount in controversy; (b) the
need for the discovery, including the benefit to the requesting

party and the availability of the information from other
sources; (c) the complexity of the case_and the importance of
the issues; (d) the need to protect the attorney-client privilege
or attorney work product privilege; (e) the need to protect
trade secrets, proprietary, or confidential information; ()

whether the information or the software needed to access it is
proprietary or constitutes confidential business information;

{H(g) the breadth of the discovery request; and{g)(h) whether
fforts | ! o 1 fine initial juction 1
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erased electronic information after litigation was commenced
i litigati

probable. In complex cases and/or ones cases involving large

volumes of electronic information, the court may want to

consider using an expert to aid or advise the court on

technology issues.

iv——Where the parties are unable to agree on who bears the costs

eipmdtmw&eles#emwﬁenmrﬂwtsmolumn

The parties are encouraged to stipulate as to the authenticity
and identifying characteristics (date, author, etc.) of electronic
infeormation that is not self-authenticating on its face.



30. Using Technology to Facilitate Discovery.

a.

In appropriate cases, the parties may agree or the court may direct
that some or all discovery materials that have not been stored. in
electronic form should nonetheless be produced, at least in the first
instance, in an electronic format and how the expenses of doing so
will be allocated among the parties.

Ypoen-requestaA party serving written discovery requests or
responses should provide the other party or parties with a-disketfte

er«othet an electromc version of the requests or responses_unless _unless
h hav i i

m-



e e . rren .
formerly affiliated with the prospective responding party who
are knowledgeable of the information systems, technology and
software necessary to access potentially responsive data.

h ntially r nsiv ist, i i h
platforms on which, and places where, such data may be
a. Databases;

b.  Networks;
Com r ms, including | m
d. Servers:
e, Archives;
r di r
v ri n her r
media;
%
i. Personal computers;
. intern ndk. Personal digi n
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i ? f soft that be n btai
access.

vii. Whether potentially responsive data exist in sgearchable form.
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. The initial production of tranl ! E il

benefit of production of additional data, without prejudice to
production,

ii.  The use of specified key terms or other selection criteria to
search some or all of the potentially responsive data for
discoverable information, in_liey of production.
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c. Providing that extraction and review by a mutually-agreed

in ndent information hnol nsultant of r -

r rney-clien
privilege or attorney work product protection.

h ies with an affidavi firmi
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any dispute by the court, and will not use or reveal the substance of
any such data unless permitted to do so by the court.
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